FEDERAL MINE SAFETY AND HEALTH REVIEW COMMESSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, I0th FLOOR

5203  LEESBURG  PIKE
FALLS CHURCH, VIRGfNIA    22041

SEP 2 9

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner

v.

KENNECOTT MINERALS COMPANY,

Respondent

Civil Penalty Proceeding

Docket No: WEST 82-31-M
A/0 No:  42-01660-05002

Ore Haulage Plant

Appearances

Before:

DECISION

James Barkley, Esq.,  Office of the Solicitor,
U.S. Department of Labor, 911 Walnut Street,
Kansas City, Missouri, 64106, for the Petitioner;
Mr. Vaughan Baird, Kennecott, Utah Copper
Division, Magna, Utah 84044, for the Respondent

Judge Moore

At the outset of the hearing, attorney Kent Winterholler
announced that he had been instructed by the client not to
represent it in these proceedings.  He said that Mr. Vaughan
Baird would represent Kennecott.  I approved the withdrawal of
counsel and the substitution of Mr. Baird.  At the time I did
not realize that Mr. Baird was not an attorney but in any
event he gave his client adequate representation.

Government counsel then announced that with respect to
Citation No; 0579407 the government had agreed to modify the
citation so as to eliminate the "significant and substantial"
finding and Kennecott had agreed to withdraw its notice of contest.
When I asked the amount of the agreed penalty, I was told that they
had not discussed any penalty.  Mr. Baird expressed the belief
that there was a standard penalty for a non-S&S violation.  He
also expressed his belief that the violation would not count as
prior history if it was not S&S.  I explained to the parties
that the Commission and its judges are not bound by Part 100 of
30 C.F.R.  MSHA is of course, bound by its own regulations and
if a citation is not marked as "significant and substantial",
and if it is abated in the time set by the inspector it would
be considered a single penalty and the assessment would be $20.
If the $20 is paid in a timely manner it will not be counted as
a part of the respondent's previous history of violation.
Once the notice of contest is filed, however, the rules change.
The Commission and its judges are then bound to assess a civilor an order of dismissal with prejudice of this case supported by a
